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Case No. \J CV 07-2835 CAS (VBKx) Date August 6, 2007
Title WILLIAM SILVERSTEIN v. E360INSIGHT, LLC, BARGAIN DEPOT

ENTERPRISES, LLC, AKA BARGAINDEPOT.NET, DAVID LINHARDT, and
individual, MONIKER ONLINE SERVICES, LLC, and DOES 1-50; inclusive.

Present: The CHRISTINA A. SNYDER
Honorable
CATHERINE JEANG LAURA ELIAS N/A
Deputy Clerk Court Reporter / Recorder Tape No.
Attorney Present for Plaintiff: Attorney Present for Defendants:
Fari Nejadpour Joseph Kish
Proceedings: DEFENDANTS’ MOTION TO DISMISS FOR LACK OF PERSONAL
JURISDICTION
(filed May 7, 2007) THIS CONSTITUTES NOTICE OF ENTRY

AS REQUIRED BY FRCR, RULE 77(d).
. INTRODUCTION AND BACKGROUND

Plaintiff William Silverstein is an individual who provides internet web hosting and e-maul
services as a sole proprietorship. Compl. § 1. Plaintiff alleges that defendants E360Insight, LLC
(“E360"), Bargain Depot Enterprises, LLC, aka bargaindepot.net (“Bargain Depot™), David Linhardt
(“Linhardt™), and Moniker Online Services, LLC (“Moniker”), are engaged in the business of sending
illegal, unsolicited commercial e-mail, otherwise known as “spam.” On March 16, 2006, plaintiff filed a
complaint in the Los Angeles County Superior Court, asserting claims against all defendants for; (1)
violation of California Business and Professions Code § 17529.5 et seq.; and (2) violation of the
Controlling the Assault of Non-Solicited Pornography and Marketing Act of 2003 (“the CAN-SPAM
Act”), pursuant to 15 U.S.C. § 7702. Plaintiff seeks injunctive relief, statutory damages of $1,000 for
each of the complained of e-mails 1n accordance with California Business and Professions Code §
17529.5, statutory damages of $123 per e-mail under the CAN-SPAM Act, aggravated damages of $375
per e-mail in accordance with 15 U.S.C. § 7706(g)(3)(C), general damages to be determined at tnal,
punitive damages 1n an amount no less than $11,700,000, and attorneys’ costs and fees. On April 30,
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2007, defendants removed the action to this Court based on federal question jurisdiction under the CAN-
SPAM Act and diversity jurisdiction.’

On May 7, 2007, defendants Linhardt, Moniker, E360 and Bargain Depot filed a motion to dismiss
the complaint pursuant to Federal Rules of Civil Procedure 12(b)2) and 12(b)(6). Defendants also
requested that portions of the complaint be stricken pursuant to Federal Rule of Civil Procedure 12(f).
Plaintiff filed an opposition to defendants’ motion on June 12, 2007. Defendants filed a reply thereto on
June 18, 2007.

A hearing was held on June 25, 2007. The Court continued the hearing on defendants” motion to
dismiss for lack of personal jurisdiction until August 6, 2007, to enable the parties to conduct limited
jurisdictional discovery.

On July 24, 2007, plaintiff filed a first amended complaint, adding claims for trespass to chattels,
violation of Califorma Penal Code § 502, negligence and hibel.

On July 27, 2007, plaintiff filed a supplemental opposition to defendants’ motion to dismiss.
Defendants filed a reply thereto on August 23, 2007. A hearing was held on August 6, 2007. After
carefully considering the arguments set forth by the parties, the Court finds and concludes as follows.

IL DEFENDANTS MONIKER AND LINHARDT’S MOTION TO DISMISS PURSUANT TO
12(b)(2)

A. Legal Standard for Motion to Dismiss Pursuant to Rule 12(b)(2)
1. General Jurisdiction

Depending on the nature of the contacts between the defendant and the forum state, personal
jurisdiction is characterized as either general or limited. California’s long-arm jurisdictional statute 1s
coextensive with federal due process requirements, so that the jurisdictional analysis under state law and
federal due process are the same. Roth, 942 F.2d at 620. In order for a court to exercise personal
jurisdiction over a nonresident defendant, that defendant must have “minimum contacts” with the forum

! The parties do not appear to object to this Court’s jurisdiction based on diversity of
citizenship. Even if the parties are not diverse, the Court would have subject matter jurisdiction

because of plainti1ff’s claim under the CAN-SPAM Act.
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state so that the exercise of jurisdiction “does not offend traditional notions of fair play and substantial
justice.” International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945). “The Supreme Court has
bifurcated this due process determination into two inquiries, requiring, first, that the defendant have the
requisite contacts with the forum state to render 1t subject to the forum’s jurisdiction, and second, that the
assertion of jurisdiction be reasonable.” Unocal, 248 F.3d at 925 (quoting Amoco Egypt Qil v, Leonis
Nawigation Co., Inc., 1 F.3d 848, 851 (9th Cir. 1993)(citations omitted)). A court may have general
jurisdiction over a nonresident defendant when that defendant’s activities within the forum state are
“substantial” or “‘continuous and systematic,” even if the cause of action is “unrelated to the defendant’s
forum activities.” Perkins v. Benguet Consol, Mining Co., 342 U.S. 437, 446-47 (1952); Data Disc, Inc.
v. Systems Tech. Assoc.. Inc., 557 F.2d 1280, 1287 (9th Cir. 1977).

2. Specific Jurisdiction

A court may assert limited jurisdiction over a cause of action that arises out of a defendant’s
forum-related activities. Rano v. Sipa Press, Inc., 987 F.2d 580, 588 (9th Cir. 1993). The test for limited
personal jurisdiction has three parts:

(1)  the defendant must perform an act or consummate a transaction within the forum,
purposefully availing himself of the privilege of conducting activities in the forum
and invoking the benefits and protections of its laws;

{2)  the claim must arise out of or result from the defendant’s forum-related activities;

(3)  exercise of jurisdiction must be reasonable.

Id.; see also Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475-76 (1985).

The third prong, reasonableness, requires the Court to balance seven factors: (1) the extent of the
defendant’s purposeful availment, (2) the burden on the defendant, (3) the extent of conflict with the
sovereignty of defendant’s state. (4) the forum’s interest in adjudicating the dispute, (5) judicial
efficiency, (6) the plaintiff’s interest in convenient and effective relief, and (7) the existence of an
alternative forum. Roth v. Garcia Marquez, 942 F.2d 617, 623 (9th Cir. 1996).

Where, as here, the court decides a motion to dismiss for lack of personal jurisdiction without an
evidentiary hearing, the plaintiff need only make a prima facie showing of jurisdictional facts to
withstand the motion to dismiss. Ballard v. Savage, 65 F.3d 1495, 1498 (9th Cir. 1995); Doe v. Unocal
Corp., 27 F. Supp. 2d 1174, 1181 (C.D. Cal. 1998), aff’d, 248 F.3d 915 (9th Cir. 2001). Plaintiffs’
version of the facts is taken as true for purposes of the motion if not directly controverted, and conflicts
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