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Joseph L. Kish (SBN 136429)
Synergy Law Group

730 West Randolph, 6™ Floor
Chicago, IL 60661

Telephone: 312.454.0015

Facsimile: 312.454.0261

E-Mail: jkish@synergylawgroup.com

Attorney for e360Insight, Bargain Depot
Enterprises, LLC, a.k.a. Bargaindepot.net,
David Linhardt and Moniker Online Services,
LLC

IN THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION, LOS ANGELES

WILLIAM SILVERSTEIN, an ) Case No.: cv07-2835 CAS (VBKx)

mndividual, N ) NOTICE OF MOTION AND
Plaintiff, ) MOTION TO DISMISS FIRST

vs. % AMENDED COMPLAINT

E360INSIGHT, LLC, BARGAIN )

DEPOT ENTERPRISES, LLC, AKA )

BARGAINDEPOT.NET, DAVID )

LINHARDT, an individual, MONIKER)

ONLINE SERVICES, LLC, And DOES) _ ‘

1-50; mnclusive, ) %?LZ_?SFBBG; Iln’ 2007
Defendants ) Courtroom: 5 on 2nd Floor

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:
PLEASE TAKE NOTICE that all Defendants move to dismiss the Claims in the
Complaint pursuant to Fed. R. Civ. P. 12(b)(6). The motion will be heard on

October 1, 2007 at 10:00 a.m. in Courtroom 5 on the 2nd floor, located at 312 N

NOTICE OF MOTION TO DISMISS
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Spring St., Los Angeles, CA 90012. The motion will be based on this Notice of
Motion and Motion, Memorandum of Points and Authorities, oral argument, the

pleadings in this action, and all other matters as may be properly considered.

Attorney for Defendants €360 Insight,
Bargain Depot Enterprises, LL.C, a.k.a.
Bargaindepot.net, Moniker Online
Services, LL.C and David Linhardt
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MEMORANDUM OF POINTS AND AUTHORITIES
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A. Introduction.’

In response to this Court’s prior dismissal of Plaintiff’s original Complaint,
Plaintiff filed a six (6) count First Amended Complaint (“FAC”) against
e360Insight, LLC (“e3607), Bargain Depot Enterprises, LLC, AKA
Bargaindepot.net (“Bargain Depot™), David Linhardt (“Linhardt”)* and Moniker
Online Services, LLC (“Moniker”). In addition to attempting to resurrect its
claims based on the California Business and Professions Code §17529.5 (Count I)
and the Controlling the Assault of Non-Solicited Pornography and Marketing
(CAN-SPAM) 15 U.S.C. §7701 ef seq. (Count II), Plaintiff’s FAC includes new
claims based on purported trespass to chattels (Count IIl); violation of California
Penal Code 502 (Count I'V); negligence per se (Count V); and libel per se (Count
VI). All of these Counts, old and new, should be dismissed with prejudice as to all
Defendants

Counts I and IT should be dismissed because Plaintiff has again failed to
plead these counts with the particularity required by Fed. R. Civ. P (9)(b). Count Il

should also be dismissed because Plaintiff, as an e-mail recipient, lacks standing to

! This motion is made following the attempt by counsel for Defendants to
conference with counsel for Plaintiff pursuant to L.R. 7-3 which took place on
August 22, 2007 after numerous prior attempts to resolve the deficiencies
presented in the First Amended Complaint,

2 On August 6, 2007, this Court dismissed Linhardt pursuant to Fed. R. Civ. P.
12(b)(2) based on lack of personal jurisdiction.
1
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