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WIliam Silverstein

i n propria persona

UNI TED STATES DI STRI CT COURT

CENTRAL DI STRI CT OF CALI FORNI A

W LLI AM SI LVERSTEI N, an
i ndi vi dual ,

Pl ai ntiff,
VS.

EYEFIVE, INC,
GLOBAL WEB PROMOTIONSPTY, LTD,

AND DOES 1-19,
Def endant s.

Case No.: CVO4-1200- TIH ( CW)

(1) NOTI CE OF MOTI ON AND

MOTI ON FOR REMAND OF | MPROPERLY
REMOVED CASE AND FOR JUST COSTS
AND EXPENSES, | NCLUDI NG
ATTORNEY' S FEES, | NCURRED DUE TO
THE | MPROPER REMOVAL, AND

SANCTI ONS DEFENDANTS AGAI NST THE
DEFENDANT’ S ATTORNEY;

(2) MEMORANDUM OF PO NTS AND
AUTHORI TI ES | N SUPPCRT

Dat e: Monday, April 19, 2004
Dept : 17, Hon. Terry J. Hatter

NOTI CE OF MOTI ON

Court house, 312 N. Spring St.,

thereafter as counsel can be heard,

FAQG ABOUT JUDGES' PROCEDURES AND SCHEDULES,

TO ALL PARTI ES AND THEI R ATTORNEYS OF RECORD:

PLEASE TAKE NOTI CE that on Monday April 19, 2004, or as soon

in the Courtroom of Honorabl e

Terry J. Hatter Jr., Courtroom 17 in the United States
Los Angel es, CA 90012. Plaintiff

will bring on the follow ng hearing. Pursuant to this Court’s

no i ndication of the
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hearing tinme is necessary.

MOTI ON

WIlliam Silverstein, the plaintiff herein, hereby noves
W thin 30 days of renoval, pursuant to 8 1447(c) of Title 28 of
the United States Code, for an order of this Court directing:
(1) that this case be remanded back to the California Superior
Court of Los Angeles County, as this case was inproperly renoved
(2) that the defendants pay the plaintiff his just costs,
expenses and attorneys fees, incurred as a result of the inproper
removal of this case. '
(3) that Counsel for Defendant be sanctioned for both failing to

properly conply with Local Rule 83-1.5 and know ngly remandi ng
after the tinme limt specified by 28 USC 446(Db).

Dat ed: March 24, 2004

Wlliam Sil verstein

1. Under Local Rule 7-2, plaintiff unsuccessfully sought
consent to remand this action in multiple conversations with the
def endants' counsel, Janene P. Bassett of Sheppard, Millin,

Ri chter & Hanpton, LLP

-2- SI LVERSTEIN' S MOTI ON TO REMAND
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Menor andum of Points and Aut horities

A Brief Factual Backround

1. Silverstein returned product ordered from d obal Wb,

0 16742 Stagg St., Suite 101, Van Nuys, CA — the sane address as
Eyefive, Inc., along with a cease and desi st Ietter.2
2. In response to this return, dobal sent an e-nmai

confirmng that the refund is being processed.3
3. On August 18, 2003, Plaintiff WIlliam Silverstein
(“Silverstein”) filed this case in Los Angel es County Superi or

Court agai nst EyeFive, Inc. (“Eyefive”) and Does 1-20 in

California Superior Court entitled WIlliam Silverstein v.

Eyefive, Inc., and Does 1-20. The conplaint alleged six causes of
action stemmng fromillegal unsolicited comercial e-mail.

4. Based on the representations that Eyefive provided
fulfillment services for Aobal, Plaintiff anmended the conpl aint

to include the actions by Global.4

5. On Novenber 19, 2003, Silverstein filed a a First
Anmended Conpl aint (“FAC’) including dobal Wb Pronotions Pty,
Ltd. (“dobal”), and Does 1-19.

6. On Novenber 25, 2003, Plaintiff dismssed EyeFive from

the Superior Court action with prejudice.
2. See Bal sam decl arati on 8§ 4, 5.

3. See Silverstein declaration 8 5.

4. lbid. § 7.
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7. On January 7, 2004, G obal was served at their Van Nuys

> in accordance with Californi a Codes Code of Civil

| ocation
Procedure § 415.20(Db).

8. On January 9, 2004, Plaintiff additionally served the
summons and conplaint by registered mail to A obal, at their
Australian office in accordance with California Codes Code of
Civil Procedure § 415. 40.

9. On February 23, 2004, dobal renpved this case to

Federal court.

The I npropriety of Renpva

Def endant G obal failed to renove this case properly on two
i ssues: by failing to conply with procedural rules and by failing

to remove within 30 days of the receipt of the sumons and

conpl ai nt.
|. Failing to conply with procedural rules.
When renoving the instant case to this court, the counsel for

Def endant failed to conply with local Rule 83-1.5 which reads:
“Certification as to Interested Parties To enable the
Court to evaluate possible disqualification or recusal,
counsel for all parties shall file with their first
appearance an original and two copies of a Notice of
Interested Parties which shall list all persons,

associ ations of persons, firms, partnerships and

5. See Bal sami s Declaration § 6.
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corporations (including parent corporations) of the case,
i ncludi ng any insurance carrier which may be liable in
whole or in part (directly or indirectly) for a judgnent
that may be entered in the action or for the cost of

def ense.” [enphasi s added]

The Certification and Notice of Interested Parties filed by
Counsel for Gobal, only identified Silverstein and Global.6
Counsel failed to list any party with a significant interest in
A obal, as well as any agents of dobal that will be included in
t he case, the DOE defendants.7 As L.R 83-1.5is a entry
requirenent to this court, the failure to conpletely conply

shoul d be a bar to entry.

A obal has the information required L.R 83-1.5, but chose

not to conply. G obal’s due process rights can be satisfied by
litigating this case in state court, as d obal apparently does
not want to conply with the entry requirenents of this court.

A obal cannot be permtted use this court where d obal scoffs at
the rules of this court.

1. dobal renoved nore than 30 days after receiving notification
of the lawsuit.

d obal was served on January 7, 2004, though d obal argues

6. See exhibit A

7. It is probable that one or nore of the DOE defendants are
i ndemmi fyi ng G obal in exchange for anonymty.
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that service in this manner may not be valid.8 Valid service is
not required to start the thirty day clock under 28 U S.C
1446(b), as it reads reads:
“The notice of renoval of a civil action or proceeding
shall be filed within thirty days after the receipt by
t he defendant, through service or otherw se, of a copy of
the initial pleading setting forth the claimfor relief
upon whi ch such action or proceeding is based, or within
thirty days after the service of sumons upon the
defendant if such initial pleading has then been filed in
court and is not required to be served on the defendant,
whi chever period is shorter.” [enphasis added]
Until some tinme after January 13, 2004, dobal listed their

shi ppi ng departnent address as 16742 Stagg St, Unit 101, Van

Nuys, CA (“Van Nuys address”) — the sane address of Eyefive,
Inc.9 Wher eas products sold by dobal are delivered with the

A obal nane, using the Van Nuys return address, and then accepts
returns at the Van Nuys address, d obal cannot disavow the Van
Nuys address. The Van Nuys address is the defacto G obal shipping
departnent, by G obal’s own representation to the public,
therefore G obal is estopped fromclaimng otherwi se when it

i nconveni ences them Even if the court should allow dobal to

8. Plaintiff’s holds that the January 7™ service is valid, and
ill be fully argue that in response to the defendants’ pending
notion to dism ss.

Q. See Silverstein declaration 8 6.
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g [empl oyee of the defendant.’

benefit fromtheir deceit, the conplaint was received by Eyefive,
an agent authorized by dobal to receive packages, mail, and

10

del i veri es. Once received at the Van Nuys address, in person,

on January 6, 2004, the thirty day clock ticked until February 6.

Concl usi on

As GW was served and ot herwi se was in recei pt on January 6,
2004, OAP wai ved their right to remand. Silverstein respectfully
requests that the court that remands this case back to state
court. Furthernore Silverstein requests $568.55 for attorneys

f ees and costs associated with this notion.

Dat ed: March 24, 2004

WIlliam Silverstein
10. “There is no basis, then, to assune that for purposes of 8§
1446, "service or otherw se" nust have been nade upon M.

Hul hor st personally rather than upon any ot her responsible
" Maglio v. F.W Wol worth Conpany 542
F. Supp. 39; 1982 U.S. Dist. LEXIS 13161
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